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Biden’s H-1B Conundrum
The administration’s efforts to reform the visa program could put him at loggerheads with key factions of his own party.
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Many pro-labor groups say the H-1B visa program enriches companies like Facebook at the expense of
American workers, but immigration advocates and business interests oppose measures to rein the program
in. | Jeff Chiu/AP Photo
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Rikha Sharma Rani is a writer in Oakland, California, and a contributing editor at
Politico Magazine. Follow her at @rikrani.

S
alil Choudhary’s American dream started in India. Choudhary
completed his degree at Punjab Engineering College in Chandigarh in
the mid-1990s, when political and business leaders were consumed

with the pending threat of Y2K. Demand for software programmers who could
prevent a worldwide systems meltdown was exploding, but America wasn’t
producing enough engineers to meet the need. A few years earlier, in 1990,
George H.W. Bush had introduced a new temporary work visa called an H-1B,
which allowed companies to hire foreign workers for specialty occupations —
jobs requiring “highly specialized knowledge” and a bachelor’s degree. As the

https://twitter.com/rikrani?lang=en
https://www.migrationpolicy.org/article/h-1b-temporary-skilled-worker-program
http://api.addthis.com/oexchange/0.8/forward/facebook/offer?pco=tbx32nj-1.0&url=https://politi.co/3mhQZDE&pubid=politico.com
http://api.addthis.com/oexchange/0.8/forward/twitter/offer?pco=tbx32nj-1.0&url=https://politi.co/3mhQZDE&text=Biden%E2%80%99s+H-1B+Conundrum&pubid=politico.com&via=politico


12/20/21, 6:04 PM Biden’s H-1B Conundrum - POLITICO

https://www.politico.com/news/magazine/2021/12/19/biden-h-1b-visa-conundrum-524254 3/16

turn of the millenium approached, businesses began flocking to the program,
and Choudhary became one of tens of thousands of H-1B workers hired to work
in the U.S. In 2010, he became a citizen.

Now, more than 20 years after moving to the U.S., he is skeptical of the visa
program that brought him here. “It’s a big scam,” Choudhary said.
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He isn’t alone in that assessment. I spoke with current and former H-1B
holders, U.S. workers, union reps, academics, lobbyists, recruiters and
immigration lawyers on both sides of the political spectrum. While they
differed on the specifics, many said that the program is used not to fill labor
shortages, as corporations insist, but to cut costs. Critics say that businesses
regularly game the system to pay H-1B visa holders below market wages, both
exploiting foreign workers and stacking the deck against American job seekers.

As a candidate, President Joe Biden promised reform, saying “high skilled
temporary visas should not be used to disincentivize recruiting workers already
in the U.S. for in-demand occupations.” Now in office, his administration is
considering increasing the wages companies have to pay H-1B workers, which
would reduce the incentive for companies to hire foreign workers. This
summer, it quietly — and unsuccessfully — defended in court a Trump-era rule
that would have replaced the lottery system currently used to allocate visas
with one that prioritizes the highest-paying jobs. Both Democratic senator Dick
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Durbin of Illinois and Republican senator Chuck Grassley of Iowa had long
been calling for the change, saying in a joint letter that the “H-1B visa program
is greatly in need of reform.”

But full scale reform is going to prove tricky for a president who campaigned as
a champion for both workers and immigrants. Because while many pro-labor
groups say the program lines the pockets of the likes of Google and Facebook at
the expense of American workers, immigration advocates, along with business
interests, oppose measures to rein it in, saying that doing so will hurt American
competitiveness by narrowing access to a badly needed pipeline of high-skilled
talent. Politically, H-1B reform is pegging two powerful Democratic
constituencies against each other. Meanwhile, getting anything through a
sharply divided Congress won’t be easy.

President Joe Biden speaks during a meeting in the Roosevelt Room of the White House on Thursday. |

Drew Angerer/Getty Images

In 2015, the AFL-CIO, the largest federation of unions in the country, released
a report castigating Walmart for its reliance on the H-1B program “to meet the
company’s routine needs for information technology (IT) labor, potentially
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displacing U.S. workers.” The International Federation of Professional and
Technical Engineers (IFPTE), a labor union, has urged Congress not to expand
the H1-B program because of “widespread abuse.” (The AFL-CIO declined to
comment for this article.)
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On the other side, the American Immigration Lawyers Association (AILA) has
said that increasing the wage scale for foreign workers would hurt American
businesses. “Especially in an economy like we have now, where there is a skills
gaps and jobs that aren't being fulfilled, I think the H-1B program really helps
to address those needs,” said Sharvari Dalal-Dheini, government relations
director at AILA.

Though reforms to high-skilled worker programs tend to be overshadowed by
more high-profile immigration issues such as protecting Dreamers and
creating a path to legalization for undocumented residents, H-1B reform could
drastically change the landscape of business and immigration in the U.S. There
are roughly 600,000 H-1B visa holders in the country, the vast majority from
China and India. Most of these jobs are in tech, but companies can also use the
program to hire, say, Spanish-language teachers or doctors with special skills.
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So far, Biden has walked a fine political line, not saying too much but
embracing some moderate reforms behind the scenes — trying to navigate
what Stephen Yale-Loehr, a professor of immigration law practice at Cornell
University calls “a political conundrum for the administration.”

“It seems like Biden is trying to thread the needle here,” said Varun Nikore,
executive director of the AAPI Victory Alliance, a super PAC dedicated to the
political mobilization of Asian Americans and Pacific Islanders. “Because not
only did he campaign on immigration reform, but he was probably one of the
most pro labor candidates, and presidents, we've had in a while.”

The Labor Shortage Puzzle

Proponents of the H1-B program say that U.S. firms need access to foreign
STEM talent in order to remain competitive, an argument that hinges on the
existence of a domestic labor shortage in the tech world. Unemployment in the
tech sector is significantly lower than it is for the economy overall, which
business groups say is evidence that domestic tech workers are doing pretty
well and foreign workers are mostly filling demand above and beyond what the
domestic workforce can supply.

The problem is, historically it’s not clear that there has been a labor shortage in
tech. Skeptics point to the fact that median wages in the sector haven’t

https://insights.dice.com/2021/07/12/technology-sector-unemployment-rate-hits-2-2-percent/
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increased everywhere in the country, or all that dramatically. “What happens
when there's something in short supply?” said Ron Hira, an associate professor
of political science at Howard University and research associate with the pro-
labor Economic Policy Institute (EPI). “You have a price mechanism. In this
case, it would be wages. So, anything in shortage you'd see wages going
through the roof.” The fact that there haven’t been dramatic wage spikes, he
says, suggests that claims of labor shortages in the U.S. are overblown.

Instead, Hira and others believe that corporations have become accustomed to
paying below market wages through use of the H1-B program. Employers are
required to pay H-1B workers the higher of either the actual wage paid to a
worker in a comparable role at their company, or the average wage for similar
workers based on occupation, geography and experience. Employers select this
“prevailing wage” from four levels set by the Department of Labor.

But an analysis by EPI found that, in 2019, employers certified 60 percent of all
H-1B jobs at the two lowest levels — leading to questions about whether
corporations were classifying these jobs at artificially low levels to avoid paying
higher wages.

“We suspect there is misclassification going on,” said Faraz Khan, a legislative
representative and researcher with IFPTE. The alternative, he said, is that
employers are actually hiring H-1B workers at the lowest skill rungs. “Then the
question becomes why are we not creating a policy that encourages employers
to fill those lower skill jobs in the domestic labor market."

E M P L O Y M E N T  &  I M M I G R AT I O N

Biden and businesses agree on one thing: U.S. needs
immigrant workers
B Y  R E B E C C A  R A I N E Y

Wages can be pushed down by other factors, too. H-1B visas are held by
employers, which means there are restrictions on the free movement of labor.
Foreign workers can’t simply leave the company if their wages aren’t
competitive “I felt like I had no option to negotiate whatsoever ” said a
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competitive. I felt like I had no option to negotiate whatsoever,  said a

Pleasanton, Calif.-based former H-1B worker and now-green card holder who
didn’t want to be identified for fear of professional repercussions. He guesses
he was paid 25 to 35 percent less than his domestic counterparts as an H-1B
worker.

AD

“People who have been here for 10 years, or even some people who were born
and brought up here who’ve been in good jobs making six figures, suddenly
they’re losing their jobs just because [their employers] found somebody from
India who would do it for $50,000,” said Choudhary.

Critics of the current program say this wage discrepancy is a powerful incentive
for employers to avoid hiring U.S. workers. Companies aren't required to look
for a U.S. worker to fill a job before pursuing an H-1B unless they are “H-1B
dependent” (their proportion of H-1B workers surpasses a certain threshold).
And the H-1B program is so popular with employers that since fiscal year 2014,
U.S. Citizenship and Immigration Services has received more H-1B petitions in
the first five days of filing than the entire annual cap of 65,000 (an additional
20,000 are available for foreign students graduating with a master’s degree or
higher from a qualifying U.S. institution). According to previous estimates by
the Department of Labor, the cost to companies if the administration were to
increase the wage scale for H-1B workers would be well into the billions.

Some argue that the H1-B visa program lifts all boats: There is research
showing that an increase in foreign STEM workers as a share of a city’s total

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/whdfs62O.pdf
https://www.regulations.gov/document/USCIS-2020-0019-0001
https://www.regulations.gov/document/ETA-2020-0006-2400
https://www.americanimmigrationcouncil.org/research/h1b-visa-program-fact-sheet
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employment increases wages for domestic workers more broadly. But for many
workers, any aggregate benefits of the program are far outweighed by the costs.
In 2015, Disney famously fired over 200 U.S. workers, some of whom said they
were made to train their H1-B-holder replacements.

“There are so many people who live for this issue, who vote on this issue,” said
Sara Blackwell, an employment attorney who represented workers in the
Disney case and campaigned for Trump (though she later said she felt
“betrayed” by the former president because he didn’t do enough to reform the
H1-B visa program). “But they’re too afraid to say it out loud.”

Sara Blackwell campaigned for former President Donald Trump, though she later said she felt “betrayed”

that he didn’t do enough to reform the H1-B visa program. | Brandon Bell/Getty Images

“A Dirty Industry”

One of the biggest arguments made by tech and other companies against
making it harder for foreigners to come in on an H-1B visa is that it would
dissuade the “best and brightest” from coming to the U.S. But several of the
people I spoke with said that’s not always the case. “It’s a mixed bag,” said the

https://www.nytimes.com/2015/06/04/us/last-task-after-layoff-at-disney-train-foreign-replacements.html
https://www.heraldtribune.com/story/news/politics/2017/03/25/sarasota-attorney-sara-blackwell-says-president-trump-betrayed-visa-critics/21892665007/
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Pleasanton, Calif.-based former H-1B worker about the caliber of the H-1B visa
holders he worked with.

In recent years, H-1Bs have been awarded by lottery because the number of
visa applicants has far exceeded the annual cap. Immigration advocates say
that this shows the scope of the need for high-skilled foreign workers. But
critics say that has led to a proliferation of mediocre workers.

There’s also the problem of players who want to cheat the system.

By far the biggest purveyors of the H-1B system are large corporations and
third party staffing firms — Cognizant, Infosys, Tata Consultancy Services,
Wipro and others — that bid for projects at corporations like Walgreens and
Facebook, which rely heavily on foreign workers. These staffing firms recruit
and sponsor workers under H-1B visas and then contract them out to U.S.-
based companies in need of talent.

AD

Often, these arrangements fill legitimate gaps in the labor force and stay well
within ethical and legal boundaries. But some staffing firms, under pressure to
gain a competitive advantage, resort to illegal practices. To obtain an H1-B visa,
workers are supposed to have a job already lined up. But firms have been
known to hire workers without a job match, so that they have the talent ready
to deploy when bidding on projects.

https://arstechnica.com/tech-policy/2020/12/feds-say-facebook-broke-us-law-offering-permanent-jobs-to-h-1b-workers/
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If a job doesn’t materialize, less scrupulous firms may dock the worker’s pay or
refuse to pay them altogether, leaving them incomeless in a foreign country.
Though the practice — known as benching — is illegal, foreign workers eager to
remain in the U.S. often feel they have no recourse to recoup what they’re
owed. “They’re really after people who are vulnerable,” said the worker from
Pleasanton.

Another way third-party staffing firms seek to get a leg up on the competition is
by encouraging foreign workers to artificially inflate or outright lie about their
qualifications. A 36-year old computer scientist from India who we’ll call
Vikram — he did not want to be identified because he still works in the industry
— said a staffing firm in Newark, New Jersey urged him to say he had 5-10
years of experience, even though he had just graduated college (he refused).
Robert Bouchard, who worked for years as a recruiter at IT staffing firms and
now consults and podcasts under the name the H-1B Guy, said that he
regularly came across resumes that exaggerated or fabricated an H-1B worker’s
skills. (Often H1-B visa workers move through a chain of staffing firms before
being contracted out to a specific company.) “I’d say only one out of four
resumes that you get from these third party companies is real,” he said.

Another recruiter I spoke with who works for a large staffing firm, but did not
want to be identified talking about company business, echoed Bouchard’s
experience. “The majority of the resumes I see are bogus,” he said.

“It’s become a very dirty industry,” Choudhary said. “Every rickshaw wallah in
India is an SAP consultant now.”

Some of the firms have been convicted for conspiracy to commit fraud and
other charges, but many go undetected. A new report by EPI alleges systematic
“wage theft” by HCL, one of the largest IT staffing firms in the country. In an
internal strategy presentation released as part of a whistle blower lawsuit, HCL
noted that the “cost of local hiring is significantly higher than landed,” (Landed
workers are H-1B workers hired abroad and sponsored to come to the U.S.). If
HCL is found to have systematically underpaid foreign workers relative to
domestic ones it would likely represent a violation of the “actual wage” rule

https://www.justice.gov/usao-edva/pr/man-arrested-charges-21-million-h-1b-visa-fraud-conspiracy
https://files.epi.org/uploads/HCL-presentation-48-57-Ex.-57.pdf
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domestic ones, it would likely represent a violation of the actual wage  rule.

Green Cards, Not Guest Workers

Vikram came into the H-1B program after getting a master’s degree from a U.S.
college. He recounted a mangle of bureaucracy, below-market-wages, missed
career opportunities and lengthy periods during which he was unable to travel
to India to visit his ailing parents — conditions that critics say amount to a kind
of indentured servitude.

H-1B visas are good for three years, after which workers may apply for an
additional three year extension. After his six years were up, Vikram’s employer
initiated the process of applying for a green card for him, but, because of an
enormous backlog for people coming from India, the processing time was
expected to last at least nine years.

Vikram decided it wasn’t worth it. He still works with his former employers —
but now as part of his own business, which he runs from India, charging his
American clients half the cost of a U.S. salary.

That so many foreign workers like Vikram spend decades of their careers
trapped in the H-1B system reflects its evolution from what was supposed to be
a temporary worker program into a backdoor to permanent immigration. But
America already has an immigration pathway for highly skilled workers:
Employment-based green cards.

AD

“The focus on H-1B, as if it were the way that we get skilled workers into our

https://www.uscis.gov/sites/default/files/document/reports/USCIS%20H-1B%20Authorized%20to%20Work%20Report.pdf
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economy — that's an artifact of the misuse of the H-1B visa,” said Bruce
Morrison, a former Democratic congressman who wrote the legislation that
created the H1-B program. “The H-1B program is a non immigrant program.
And non immigrant by definition is supposed to be temporary.”

His solution is to expand the current limit of 140,000 employment-based green
cards per year. “We still have the same numerical limitations that we had in
1990,” said Morrison. Biden’s immigration bill includes a provision that would
increase the number of employment-based green cards to 170,000.

“People who have green cards have a right to become citizens,” says Morrison.
“They get to vote, they have the same rights as citizens, they can't be exploited
in a legal sense. These are real values.”

All of this puts Biden in a tricky position. He will have to move cautiously in a
contest that pits one powerful faction of his party against another. His “Build
Back Better” bill includes provisions to reduce the green card backlog, but at
least Democratic Sen. Bob Menendez of New Jersey has dug in, refusing to
support the provisions unless relief is also provided for undocumented
residents. “We’re not going to take care of business and not take care of the 11
million in some way,” he said. It’s unclear if other Democrats will follow suit,
but the intra-party tension could complicate the president’s ability to rally
support for his immigration agenda. It’s also far from certain that any
immigration provisions will make it into the legislation anyway after the Senate
parliamentarian’s review.

https://www.menendez.senate.gov/imo/media/doc/USCitizenshipAct2021BillText.pdf
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Sen. Bob Menendez is refusing to support the provisions unless relief is also provided for undocumented

residents. | Alex Brandon/AP Photo

Choudhary, for his part, isn’t holding his breath that things will change for him
any time soon. In many ways, his story is both a celebration and a
condemnation of the H-1B program. He is a pioneer in his field who was able to
bring his talents to the U.S. because of the H-1B program and build a life here.

But as a citizen, he says exploitation of the program has made it harder for him
to succeed. “The whole [H1-B] model is to bring people who will happily work
for 80 hours a week for less money,” he said. “They want somebody who will
say ‘yessir,’ ‘yes ma'am.’” When a client expected him to match the long hours
worked by his foreign colleagues for no additional pay, he chose to quit rather
than be exploited.

Now, after more than two decades working as a computer scientist in the U.S.,
he is branching out. “I’ve kind of given up on IT for now,” he said. “I’m trying
to do real estate investment.”
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